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1. P r o t e s t  a g a i n s t  s o l e - s o u r c e  award is d e n i e d .  
The r e c o r d  i n d i c a t e s  t ha t  the i t e m s  o r d e r e d  w e r e  
u r g e n t l y  needed and  t h e  agency  r e a s o n a b l y  d e t e r -  
mined t h a t  the awardee w a s  the o n l y  f i r m  q u a l i -  
f i e d  for  w a i v e r  of f i r s t  a r t i c l e  t e s t i n g  
r e q u i r e m e n t s  a t  the t i n e  the r e q u i r e m e n t  w a s  
i s s u e d .  

2. F i r s t  a r t i c l e  t e s t i n g  is d e s i g n e d  t o  i n s u r e  t ha t  
the c o n t r a c t o r  c a n  f u r n r s h  a p r o d u c t  t h a t  i s  
s a t i s f ac to ry  €or i t s  i n t e n d e d  u s e .  Agency 
d e n i a l  of w a i v e r  o f  f i r s t  a r t i c l e  t e s t i n g  t o  
f i r m  which n e v e r  has p roduced  s o l i c i t e d  i t e m  
d i r ec t ly  to' t h e  government  w i t h o u t  b e i n g  u n d e r  
the  a d m i n i s t r a t i o n  o f  an  i n t e r v e n i n g  c o n t r a c t o r  
i s  reasonable b e c a u s e  agency  d i d  n o t  have  a s s u r -  
a n c e  t h a t  f i r m  p r e v i o u s l y  h a d  f u r n i s h e d  accept- 
able p r o d u c t  t o  government.  

3 .  P r o t e s t e r ' s  r emed ies  w i t h  respect t o  i t s  con ten -  
t i o n  t h a t  the government  i s  e s t o p p e d  t o  deny the 
e x i s t e n c e  of a c o n t r a c t  and  i t s  c l a i m  for 
e x p e n s e s  i n c u r r e d  i n  a n t i c i p a t i o n  of c o n t r a c t  
p e r f o r n a n c e  s h o u l d  be p u r s u e d  unde r  t h e  C o n t r a c t  
D i s p u t e s  A c t  of 1978, 41 U.S.C. $ 601, _. e t  seq. 
(Supp. 111, 1 9 7 9 ) .  

Lunn I n d u s t r i e s ,  I n c .  (Lunn) ,  protests the award o f  
c o n t r a c t  N o .  N00104-83-C-5912, i s s u e d  by t h e  Navy t o  F i b c o  
P la s t i c s ,  I n c .  ( F i b c o ) .  The c o n t r a c t  i s  €or a n  i n t e r i n  bGy 
of 26 radomes, whj-ch are p l a s t i c  c o v e r i n g s  p r o t e c t i n g  the 
r a d a r  o f  Te r r i e r  Missile f i r e  c o n t r o l  sys t ems .  Lunn con- 

, t e n d s  t h a t  t h e  Navy i rnpropcr ly  e l i m i n a t e d  Lunn frorr. the  COQ- 
p e t i t i o n  by r e f u s i n g  t o  g r a n t  it a w a i v e r  o f  f i r s t  a r t i c l e  
t e s t i n g ,  which r e s u l t e d  i n  a n  improper  s o l e - s o u r c e  award t o  
Fibco. Lunn f u r t h e r  objects t o  the  f i r s t  a r t i c l e  w a i v e r  tc;, 
F i b c o .  Lunn a l s o  c o n t e n d s  that it w a s  " n o t i f i e d "  t h a t  it 
h a d  r e c e i v e d  t h e  c o n t r a c t  and expended $50,000 b a s e d  upon 
t h i s  n o t i c e  an2 seeks these costs p l u s  proposal p r e p a r a t i o n  
costs. 
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We deny the protest and claims. 

Initially the Navy contracting department received 
purchase requests for a quantity of 48 radomes. After 
review of its existing stock, the buyer determined, with the 
contracting officer's concurrence, that a critical stock 
shortage existed which required two procurement actions. 
One was this interim acquisition, by negotiation, for 26 
units representing the urgent portion of the overall 
requirement for 48 units needed to satisfy back orders an& 
quarterly demands. This interim buy was to be limited to 
previous manufacturers waived for first article testing. 
The remaining 22 units are to be acquired by formal 
advertising with requirements for first article tests. 

The Navy's determination to negotiate the interim buy 
was based on its review of production leadtime of 420 days 
for initial delivery of three units and 600 days to complete 
delivery under a formally advertised solicitation which 
would include first article testing. 

On December 9, 1982, the Navy initiated oral negotia- 
tions with both Lunn and Fibco because the Navy technical 
department had advised that only these firms were previous 
producers eligible for waiver of first article testing. 
Quotes were received by telephone and Lunn submitted the low 
best and final price quote of $240,3708 with Fibco offering 
a price of $293,694.44 for the 26 units. The Navy deter- 
mined that Lunn's price was reasonable and on January 26, 
1983, the contracting officer and buyer approved an award to 
Lunn . 

On January 2 8 ,  1983, the buyer telephoned Lunn, 
advising that an offer of award to Lunn had been drafted and 
was ready for transmission. A Lunn official advised that 
transmission would have to be made by mailgram because Lunn 
had no telex facilities. The Navy reports the buyer advised 
Lunn that the information was unofficial and no contract 
would exist until Lunn's unconditional acceptance of the 
award offer was sent to the Navy. 

to Lunn. 

Although the mailgram was 
'prepared and delivered for transmission, it was never sent 

On January 31, 1983, Fibco challenged Lunn's eligibil- 
ity for award, arguing Lunn had not undergone the tests for 
permitting waiver of first article testing. 
officer withdrew the mailgram from the transmission office 
and, upon inquiry from Lunn, advised Lunn that the acquisi- 
tion was under further evaluation. 
reversed their prior determination and advised, for the 

The contracting 

The Navy engineers 
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f i r s t  t i m e ,  t h a t  Lunn was not e l ig ib l e  for waiver of f i r s t  
a r t i c l e  tes t ing.  The Navy reports the engineers concluded 
the Navy waiver approval was for  repair  of radomes, b u t  not 
manufacture of radomes. The Navy fur ther  advises t h a t  the 
available data showed tha t  the Lunn subcontracting work on 
radomes for  a Sperry Corporation contract with the Navy was 
limited t o  three u n i t s  which were not adequately tes ted 
because t e s t s  spec i f ica l ly  applicable t o  the radome were not 
performed. The Navy s t a t e s  t ha t  it previously negotiated 
with Lunn on the basis  of the pr ior  erroneous advice from 
i t s  engineers. 

Since Fibco was now the only supplier for  which f i r s t  
a r t i c l e  t e s t ing  was waived and which could meet the time 
constraints of the  urgent interim requirement, award was 
made t o  Fibco on February 7, 1983. 

Lunn questions the Navy's decision t o  award sole source 
t o  Fibco and argues t h a t  f i r s t  a r t i c l e  t e s t ing  should have 
been waived for  Lunn o r  Lunn given an opportunity t o  perform 
such t e s t s .  

Our Office has held t h a t  the contracting agency's 
responsibi l i ty  for  determining i t s  actual needs includes 
determining the type and amount of tes t ing  necessary t o  
assure product compliance w i t h  specifications.  EDMAC Asso- 
c ia tes ,  Inc., B-200358, September 1, 1981, 81-2 CPD 193. 
Therefore, an agency's decision t o  waive f i r s t  a r t i c l e  t e s t -  
ing w i l l  not be questioned unless the waiver i s  c lear ly  
shown t o  be a rb i t r a ry  o r  capricious. Moreover, Defense 
Acquisition Regulation (DAR) 0 1-1903(a) (1976 ed.) specifi-  
ca l ly  provides t h a t  the government may waive f i r s t  a r t i c l e  
approval requirements for a pr ior  producer which previously 
has furnished acceptable supplies similar t o  those 
required. Advani Engineering Company, B-192256, 
November 14, 1978, 78-2 CPD 344. The Navy s t a t e s  t ha t  Fibco 
completed f i r s t  a r t i c l e  tes t ing  and approGa1 pr ior  t o  fabri- 
cation of the radomes for the Navy i n  1973 and spec i f ica l ly  
re fers  t o  a mailgram dated January 24, 1973, which shows the 
approvals. Further, the Navy reports tha t ,  as recently as 
1981, the firm has produced radomes for the Navy. Lunn has 
not refuted these statements and, i n  our view, has not shown 
tha t  the Navy's decision t o  waive tes t ing  requirements for 
the order placed with Fibco was without a reasonable basis. 

Lunn a l s o  claims tha t  it was en t i t l ed  t o  a waiver of 
f i r s t  a r t i c l e  t e s t ing  because it can produce an acceptable 

- __.- -.- I. , . : 1 :  ' 
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p r o d u c t  a n d  i t s  r e c o r d  o f  pe r fo rmance  shows it has suc-  
c e s s f u l l y  p roduced  t h i s  i t e m  fo r  a Navy prime c o n t r a c t .  

F i r s t  a r t i c l e  t e s t i n g  i s  d e s i g n e d  to i n s u r e  t ha t  the 
c o n t r a c t o r  c a n  f u r n i s h  a p r o d u c t  t h a t  i s  sa t i s fac tory  for 
i t s  i n t e n d e d  u s e .  DAR 6 1-1902 (1976 ed . ) .  H e r e ,  the  Navy 
d id  n o t  accept L u n n ' s  pe r fo rmance  unde r  the prime c o n t r a c t  
a s  acceptable for  w a i v e r  p u r p o s e s .  I n  o u r  view,  t h i s  w a s  a 
r e a s o n a b l e  d e t e r m i n a t i o n  s i n c e  the  protester has n o t  sup- 
p l ied the i t e m  d i r e c t l y  t o  the government w i t h o u t  b e i n g  
unde r  the  a d m i n i s t r a t i o n  of a n  i n t e r v e n i n g  c o n t r a c t o r .  
Moreover,  r e g a r d l e s s  o f  whether Lunn w a s  a d v i s e d  of the 
f i r s t  a r t i c l e  t e s t i n g  r e q u i r e m e n t s  d u r i n g  the  o ra l  sol ic i ta-  
t i o n ,  i n  o u r  view,  the  Navy had the r i g h t  t o  r e q u i r e  a s s u r -  
a n c e  t h a t  it would o b t a i n  a n  acceptable p r o d u c t  pr ior  t o  any  
award. T h e  record i n d i c a t e s  t h a t  the Navy c lear ly  i n t e n d e d  
t o  award the  i n t e r i m  buy t o  a f i r m  w h i c h  d i d  n o t  r e q u i r e  
f i r s t  a r t i c l e  t e s t i n g  i n  o r d e r  t o  e n s u r e  t h a t  it would 
o b t a i n  a n  acceptable p r o d u c t  w i t h i n  the l i m i t i n g  t i m e  con- 
s t r a i n t s ,  and  w e  t h i n k  t h i s  agency  a c t i o n  w a s  r e a s o n a b l e .  
- -  See EDMAC Associates, I n c . ,  s u p r a -  McQuiston Associates, 
B-199013, September 1, 1981, 81-2 CPD 192. 

Our O f f i c e  has r e c o g n i z e d  t h a t  the t i m e  o f  d e l i v e r y  c a n  
become c o n t r o l l i n g  i n  u r g e n t  p r o c u r e m e n t s ,  and w e  have  n o t  
objected t o  a s o l e - s o u r c e  award t o  the o n l y  offeror q u a l i -  
f y i n g  f o r  w a i v e r  o f  f i r s t  a r t i c l e  t e s t i n g  when s u c h  a w a i v e r  
i s  e s s e n t i a l  t o  the f u l f i l l m e n t  of r e q u i r e d  d e l i v e r y  sched- 
u l e s .  EDMAC Associates,  I n c . ,  s u p r a :  T. M. Systems, 
B-196170, A p r i l  8, 1980,  80-1 CPD 261;  Modular Dev ices ,  
I n c . ,  B-182288, Auqus t  20, 1975,  75-2 CPD 119. Lunn has not - 
r e f u t e d  the  c r i t i c a l  n e e d - s t a t e d  by  the Navy as  j u s t i f i c a -  
t i o n  for the  s o l e - s o u r c e  award. 

B e c a u s e  Lunn d i d  n o t  q u a l i f y  for w a i v e r  of f i rs t  a r t i -  
c le  t e s t i n g ,  F i b c o  d i d  q u a l i f y ,  and  the record p r o v i d e s  no 
basis  t o  q u e s t i o n  the u rgency  o f  the p rocuremen t ,  w e  b e l i e v e  
t h a t  the Navy acted r e a s o n a b l y  i n  p l a c i n g  the  order w i t h  
F ibco .  While Lunn a r g u e s  it c o u l d  have  p r o v i d e d  a n  accept- 
able  p r o d u c t  which c o u l d  have  b e e n  tested w i t h i n  the t i ne  
c o n s t r a i n t s  i n v o l v e d ,  t he  Navy d e n i e s  t h i s  is t h e  case. I t  
has shown t h a t  p r o d u c t i o n  lead t ime and  t e s t i n g  r e q u i r e m e n t  
c o n s i d e r a t i o n s  d i d  n o t  p r o v i d e  s u f f i c i e n t  t i m e  t o  permit  
L u m  i n t o  t h e  c o m p e t i t i o n  w i t h o u t  a w a i v e r .  I n  t h e  face of 
these s t a t e m e n t s  by  t h e  Navy, w e  c a n n o t  say the protester 
h a s  p r o v e n  h i s  case or t h a t  t he  s o l e - s o u r c e  d e c i s i o n  w a s  
u n r e a s o n a b l e .  T .  M. Systems, I n c . ,  s u p r a .  
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Lunn also a r g u e s  t h a t  the Navy awarded it the c o n t r a c t  
o n  J a n u a r y  28, 1983.  I t  s ta tes  tha t  o n  t h a t  d a t e  it w a s  
g i v e n  a c o n t r a c t  number and  to ld  the c o n t r a c t  h a d  b e e n  
awarded t o  it w i t h  w r i t t e n  c o n f i r m a t i o n  t o  follow by 
t e l e g r a m  o n  t h a t  date.  Lunn a d v i s e s  t h a t  b a s e d  o n  i t s  
knowledge of t h e  u rgency  of the p rocuremen t  a n d  r e l i a n c e  on  
t he  Navy ' s  r e p r e s e n t a t i o n  t h a t  Lunn would r e c e i v e  t he  
c o n t r a c t ,  Lunn placed orders for s u p p l i e s  n e c e s s a r y  t o  m e e t  
the o f f e r e d  d e l i v e r y  s c h e d u l e .  Lunn claims e x p e n s e s  
i n c u r r e d  i n  a n t i c i p a t i o n  o f  c o n t r a c t  performance. 

T h e  p ro tes te r ' s  remedies w i t h  respect t o  i t s  c o n t e n t i o n  
t h a t  the government  is estopped t o  deny the e x i s t e n c e  oE a 
c o n t r a c t  and  i t s  c l a i m  for e x p e n s e s  i n c u r r e d  i n  a n t i c i p a t i o n  
of c o n t r a c t  pe r fo rmance  s h o u l d  be p u r s u e d  u n d e r  the C o n t r a c t  
D i s p u t e s  A c t  of 1978,  4 1  U.S.C. 0 601, e t  seq. (Supp. 111, 
1 9 7 9 ) .  - S e e  Automated B u s i n e s s  Systems a n d  S e r v i c e s ,  Inc . ,  
B-205422, December 11, 1981, 81-2 CPD 461. 

Regard ing  Lunn ' s  c l a i m  f o r  proposal p r e p a r a t i o n  costs, 
i n  v iew of o u r  c o n c l u s i o n  t h a t  Lunn ' s  protest  i s  w i t h o u t  
m e r i t ,  i t s  c l a i m  fo r  proposal p r e p a r a t i o n  costs i s  d e n i e d .  
A r m c o ,  I n c . ,  e t  a l . ,  B-210018, 210018.2, May 23, 1983, 83-1 
CPD 553. 

Comptroller d e n e r a  1 
o f  the U n i t e d  S ta tes  

.. .. . 




